AGENDA
COMMITTEE OF THE WHOLE
January 21, 2020
2200 Harnish Drive
Village Board Room
- AGENDA 7:45 P.M.
Trustee Brehmer – Chairperson
Trustee Glogowski
Trustee Spella
Trustee Sosine
Trustee Steigert
Trustee Jasper
President Schmitt
1.
2.
3.
4.
5.

6.
7.
8.

Roll Call – Establish Quorum
Public Comment – Audience Participation
(Persons wishing to address the Committee must register with the Chair prior to roll call.)
Community Development
A. Consider a Special Use Permit for Life Line Christian Church
General Administration
Public Works & Safety
A. Consider an Agreement with At-Risk Management Contractor for Designer-Led
Design-Build Project for MCCD Prairie Path Improvements – Stage 4A
B. Consider an Agreement with Trine Construction for the Stage 3 Wet Utility Project
Executive Session
Other Business
Adjournment

VILLAGE OF ALGONQUIN
COMMUNITY DEVELOPMENT DEPARTMENT
–MEMORANDUM–
DATE:

January 21, 2020

TO:

Committee of the Whole

FROM:

Benjamin A. Mason, AICP, Senior Planner

SUBJECT:

Case No. 2019-20. Lifeline Christian Church – Special Use Permit

Introduction
The petitioner, Dave Rudin pastor of Lifeline Christian Church, has submitted a request for
Special Use Permit to utilize the vacant former Mandile’s restaurant building at 2160 Lake
Cook Road for church services and functions. Enclosed is a description of Mr. Rudin’s
organization, which began meeting in the Village in 2010 at the Bowlero entertainment
business on Randall Road. The congregation has approximately 100 worshippers who are
looking for a larger space they can move into without requiring significant interior buildout work.
The former Mandile’s restaurant location is proposed by Mr. Rudin, due to its large open
spaces and fact it still retains the tables and chairs from its use as a restaurant. Primary use
of the building would occur on Sundays, for a weekly church service from 10:00-11:00am.
There would also be associated church functions and activities during the week, such as
group bible study, youth and family activities, and possible other broader community-based
offerings including business seminars and leadership training.
Staff Comments
Staff had initial concerns about the high quality restaurant facility at a prime commercial
intersection being converted to a non-business use. The property owner Mr. Mandile has
reached out to staff to confirm they would still like to see the building be a restaurant again
in the future, and will continue marketing the property as such. One key condition therefore
would be a limit on the church group’s use of the space, by including a sunset clause into a
potential Special Use Permit approval.
Staff does not believe the proposed church use would have a negative impact on the
surrounding properties and business tenants – there is shared and adequate parking as part
of the adjacent Glacier Plaza development – and the petitioner is not proposing any interior
remodeling or changes to the layout of the space that would hinder its ability to serve as a
restaurant again. The petitioner shall contact the McHenry County Health Department to
discuss permit requirements for any possible use of the building’s commercial kitchen,
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though Mr. Rudin has stated he foresees little interest in extensive use of the kitchen and
related equipment by the church.
Staff recommends a limited Special Use Permit approval for the church to operate out of
the building for an initial period of 2 years, with the ability for the approval to auto-renew
for an additional 2 years if there are no issues from the community or landlord (traffic,
noise, etc). After that point, Staff recommends the church be required to come back before
the Village Board to request any further extensions.
Planning and Zoning Recommendation
On January 13, 2020 the Planning and Zoning Commission considered the petition and
unanimously recommended approval (6-0) of the request for a Special Use Permit for the
Lifeline Christian Church, subject to the findings of fact and conditions listed by staff.
Recommendation
Staff concurs with the Planning and Zoning Commission and recommends approval of the
Special Use Permit, subject to the following conditions:
1. The Special Use Permit for a church use shall be valid for a period of two (2) years
from the date of Village Board approval. The Special Use Permit shall auto-renew for
an additional two (2) years should there be no issues or concerns from the Village,
landlord, or adjacent property owners.
2. Should the petitioner desire to request an extension of the Special Use Permit for
church use beyond January 1, 2024 the church shall be required to petition the Village
Board, who in its sole discretion, and without the matter being referred back to the
Planning and Zoning Commission, shall determine whether the special use should
expire or be extended to continue to allow the church use of the building. Otherwise,
the building shall be required to be tenanted by commercial uses, consistent with the
parcel’s B-2 zoning designation, after January 1, 2024.
3. When the church use is discontinued for greater than six (6) consecutive months, the
special use permit shall expire and the building shall be required to comply with the
underlying zoning regulations of the commercial B-2 district and all building code
requirements for a commercial use.
4. The petitioner shall be required to obtain all necessary building permits and receive a
certificate of occupancy from the Community Development Department prior to any
church activities being conducted on the premises.
5. The petitioner shall contact the McHenry County Health Department to discuss permit
requirements for any possible use of the building’s commercial kitchen.
6. The property shall be maintained according to the village’s property maintenance
standards. In the event the property is routinely in violation of the village’s property
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maintenance code, the village shall have the authority to terminate the special use
permit for church use on the property.
Enclosures:

P&Z minutes
Petitioner Submittal (operation and floor plans)

VILLAGE OF ALGONQUIN
PLANNING AND ZONING COMMISSION
Meeting Minutes
January 13, 2020
AGENDA ITEM 1: Roll Call to Establish a Quorum
Community Development Director Russ Farnum called the meeting to order at 7:30 pm.
Farnum called the roll, Commissioners present were: Hoferle, Laipert, Neuhalfen, Postelnick,
Sturznickel, and Szpekowski. Commissioners absent were Patrician.
Staff Members present were: Russ Farnum, Community Development Director, Ben Mason,
Senior Planner, and Brandy Quance, Village Attorney.
Noting that Chair Patrician was not present, Farnum asked for a motion to appoint an Acting Chair.
Commissioner Sturznickel made a motion to appoint Commissioner Neuhalfen Acting Chair.
Motion was seconded by Commissioner Hoferle and passed by voice vote, with no nays.
AGENDA ITEM 2: Approval of Minutes from the December 9, 2019 Meeting.
Acting Chair Neuhalfen asked for a motion on the minutes of the December 9, 2019 meeting.
Commissioner Szpekowski made a motion, seconded by Laipert, to approve the minutes. Motion
passed by voice vote, with no nays.
AGENDA ITEM 3: Public Comment
Acting Chair Neuhalfen called for any public comment, being none, Neuhalfen closed public
comment.
AGENDA ITEM 4:
Case No. 2019-20
Petitioner:

Request for Special Use Permit to Operate a Church in the Vacant
Commercial Building Located at 2160 Lake Cook Rd. (Former Mandile’s)
Lifeline Christian Church
David Rudin, Church Pastor

OPEN PUBLIC HEARING AND ESTABLISH QUORUM
Acting Chair Neuhalfen opened the public hearing and asked to establish quorum. Commissioners
present: Hoferle, Laipert, Neuhalfen, Postelnick, Sturznickel, and Szpekowski. Commissioners
absent: Patrician. A quorum was declared.
PETITIONER COMMENTS
Acting Chair Neuhalfen asked the petitioner to step up and be sworn in. Village Attorney Quance
swore in the petitioner and verified proper legal notice. Representatives on behalf of the petitioner
was David Rudin, pastor of Lifeline Christian Church. Mr. Rudin gave a brief overview of his
small church organization, and explained they started out several years ago meeting at Brunswick
Zone and are looking for more space that would provide them with a temporary home to continue
growing their congregation and expanding offerings to the community over the next few years.
The interior of the building would remain the same as today, and the church does not anticipate
any changes to the restaurant’s floor plan layout and furnishings.
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STAFF COMMENTS
Acting Chair Neuhalfen asked Senior Planner Mason for his staff report. Mason stated the
petitioner has explained primary use of the building would occur on Sunday mornings, for a weekly
church service of approximately 100 worshippers. There would also be associated church functions
and activities during the week, such as group bible study, youth and family activities. Staff
recommends a limited Special Use Permit approval for the church to operate out of the building
for an initial period of 2 years, with the ability for the approval to auto-renew for an additional 2
years if there are no issues from the community or landlord (traffic, noise, etc). After that point,
Staff recommends the church be required to come back before the Village Board to request any
further extensions.
COMMISSION QUESTIONS/COMMENTS
Acting Chair Neuhalfen asked for any Commission questions or comments.
Hoferle asked why the proposal requires a Special Use Permit, to which Mason stated current
zoning code requirements categorize a church as a special use. Hoferle asked about signage, to
which Rudin stated he would apply for all necessary sign permits allowed for the subject property.
Szpekowski asked about hours of operation, to which Rudin stated the church would occupy the
space for Sunday service, as well as other functions throughout the week in support of the mission
of the church, such as bible study and possibly training for small businesses in the community.
Sturznickel asked if the other businesses next to the Mandile’s location would remain, such as the
dry cleaners, to which Rudin stated yes.
Neuhalfen asked about the petitioner’s reference to such possible food drive events as a
Thanksgiving meal to local families in need, to which Rudin stated such an activity would not
involve preparation of food on-site or use of the restaurant’s commercial kitchen.
PUBLIC COMMENT
Acting Chair Neuhalfen asked for any public comments.
Dave Aschenbrenner, 330 Fairway View Drive, asked if a traffic study was done to evaluate peak
demand periods, to which Mason stated a traffic study was not required, as only approximately 50
cars are estimated for the Sunday service which can be accommodated by the existing access and
parking.
There being no one else interested in speaking, Acting Chair Neuhalfen closed the public comment
and asked for a motion.
COMMISSION MOTION ON PETITION
Commissioner Sturznickel made a motion to approve the request for Special Use Permit for
Lifeline Christian Church, consistent with the plans submitted by the petitioner, the findings of
fact listed in the January 13, 2020 Community Development memorandum, and with the
conditions recommended by staff. Seconded by Commissioner Postelnick. Acting Chair Neuhalfen
called for a voice vote on the Motion: AYE: Hoferle, Laipert, Neuhalfen, Postelnick, Sturznickel,
and Szpekowski. NAY: None. Absent: Patrician. Motion passed, 6-0.
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Business Plan Overview
Lifeline Christian Church
For the property at 2160 Lake Cook Road, Algonquin, IL 60102
EXECUTIVE SUMMARY:
For the first time in the nine years we have been building roots in Algonquin, Lifeline Christian Church
has an exciting and unprecedented opportunity to a facility to further our desire to serve as a
transformational catalyst by sharing hope and adding value to the lives of people in McHenry County
and beyond. Since 2010 we have had the privilege of partnering with individuals and organizations in
the area to serve hundreds of homeless students and their families on Thanksgiving, hosted mobile
food trucks with the local food pantry, organized events for families like the Annual Family Olympics at
Founders Days, and have been honored as Business of the Year by the Algonquin-Lake in the Hills
Chamber of Commerce.
All that time we have conducted community worship gatherings requiring us to set up and tear down
weekly at two different locations – an arrangement that has hindered our ability to establish a more
stable presence. We believe that a facility with more permanent access could be a game-changer for
us and our ability to serve the needs of our community. Our vision is to create a space that is used
regularly by kids, teens, adults of all ages and families to connect with each other and their God-given
purpose in this world.
While our belief in that Church is defined by its people, not its facilities, we have also come to believe
that having a steady “base of operations” accessible to us 24/7 would add value to our core mission.
We remain committed to building people over programs, the same value that has sustained our
impact for nearly a decade. Our aim continues to be to use our church and its resources to help build
a great community.
MISSION & VISION:
The mission of Lifeline Christian Church is to share hope and add value. Our vision is to serve as a
catalyst to help transform the spiritual landscape of our community.
STRATEGY:
It is our belief that the process of spiritual growth and transformation hinges on 3 key practices that
we describe as your Spiritual DNA. It is the framework of every effort and activity that we engage in at
Lifeline.


Depend On God is about investing vertically in the priority relationship with God, learning to
love Him will all of our heart, soul, mind and strength. A principle practice in facilitating this
priority our weekly worship services. Currently these gatherings take place on Sunday morning
at 10:00 AM – 11:00 AM, with age appropriate programming for nursery/preschool ages,
elementary age, teens and adults.



Nurturing Relationships is about investing horizontally with the people in our lives and
allowing them to invest in us. Our strategy to facilitate this priority are weekly small group
gatherings for teens and adults for the purpose of Bible study, prayer and encouragement that
take place in homes and in our meeting facility at throughout the week.



Advancing Jesus’ Mission is about moving beyond success to significance by fulfilling the
purpose we were designed for: sharing HOPE (leading people to love God) and adding
VALUE (demonstrating God's love in practical ways to others). This “leg” of our 3-part strategy
involves engaging people’s individual giftedness to serve the needs of others in the
community. Demographic research of our area has indicated the need for opportunities for
families to engage in activity together. Additionally, we plan to build on our relationships with
the Algonquin-Lake in the Hills Food Pantry, School District 300, and the business community
through the Algonquin-Lake in the Hills Chamber of Commerce, utilizing this space to continue
as a value-adding partner in our community.

OUR PLAN FOR THE SPACE:
In our search for space to use for our church, our facility target profile has included three primary
criteria: adult worship space, kids space, parking. Decades long studies in church development by
experts in the field have proven again and again that if any one of those is limited or inadequate, it
becomes a lid on growth and effectiveness. Having experienced the negative effect of each of those
limitations in our past spaces, we have pursued options in dozens and dozens of potential spaces,
including retail, vacant buildings of all sizes, warehouses, banks, and other churches.
Our search has included options for purchasing, leasing, and creative shared use agreements. Our
desire has always been to remain based in Algonquin, and yet, we have explored possibilities in other
municipalities. All of the facilities we have found through a variety of realtor consultants, however,
have either been too small, had insufficient parking, were too cost prohibitive considering the amount
of rehab work needed or due to a purchase-only option, had poor access or visibility, or again, were
out of our target area.
This space at 2160 Lake Cook Road resolves all those barriers for us.
1. Provides the space we need to expand. Not only does is provide adequate space to meet
and expand our regular weekly adult worship and children’s programming capacity, it will
enable us to continue the expansion of our outreach to the community in ways that have
previously been limited or excluded from our offerings due to insufficient space or limited
access to space, including, but not limited to:
a. Family serving opportunities (i.e. our annual Thanksgiving meal for D300 families in
need, mobile food truck, food packing, Christmas outreach)
b. Activities for families (i.e. game nights, music/concert events, movie nights, open mic,
youth and senior adult activities)
c. Community serving (i.e. Celebrate Recovery, coffee house, event meeting space,
performing arts venue, club/camp events)
d. Business serving (i.e. leadership conferences and training, network meetings, vendor
fair, shared meeting/office space)
e. Kitchen use (i.e. partnering with Algonquin Food Pantry for meal prep training, banquet
space, home baker use)
2. Minimal prep work is needed to begin. Outside of some clean up and painting, no major
construction will be needed to move in and begin utilizing the space.
3. Adequate parking. Based on past use of the facility, it has proven to be able to accommodate
traffic flow associated with a gathering space.
4. Investment in the eastside community. We are especially excited to be a part of the
Village’s vision and efforts to invest in the development of the east Algonquin area. This facility
will help us be a positive contributor, adding value to the surrounding community.

VILLAGE OF ALGONQUIN
PUBLIC WORKS DEPARTMENT
–MEMORANDUM–
DATE:

January 16, 2020

TO:

Tim Schloneger, Village Manager

FROM:

Robert G. Mitchard, Public Works Director

SUBJECT:

MCCD Prairie Path Improvements – Stage 4A; Design-Build Services
Recommendation

Tim, attached you will find the Design-Build Guaranteed Maximum Price and Standard
Form of At-Risk Management Contractor for Designer-Led Design-Build Project for MCCD
Prairie Path Improvements – Stage 4A. The contract covers work that is very similar to the
prior streetscape work in Downtown Streetscape Phase 1A and 1B, including all the same
features and quality construction work that our residents and businesses have enjoyed, but
adds trailhead upgrades and a new pedestrian/bike bridge over La Fox River Drive.
The design-build concept is a recommendation that I am making in order to bring this
project in on time, within budget (as stated), and within the high expectation of the Board
of Trustees, stakeholders, and our residents and businesses. Burke, LLC will be handling
all design, bidding, contractor selection (with our approval), project construction
management, and PR communications and marketing (through a third party vendor) under
the Guaranteed Maximum Price of $2,210,510.00. An owner’s allowance of $50,000.00 is
also included but will only be expended should there be significant changes in the project
scope that would add work task(s) to the job.
The most attractive part of this delivery method is the fact that the Village of Algonquin, as
owner will be teaming with Burke, LLC and the contractors to deliver a quality project. In
traditional design-bid-build delivery, the Village would be attempting to manage, at least,
five separate contracts, five different contractors, and their sub-contractors in this very tight
and restrictive construction site. The design-build option allows us to funnel all
construction contracts and related activities through Burke, LLC, making to overall
management of the contract much more streamlined, comprehensive and coordinated. Any
construction savings realized through the design-build team effort will be shared equally
between Burke, LLC and the Village of Algonquin, as owner.
Currently, in the Capital Improvement Budgets, we have $550,000.00 budgeted in the
Street Improvement Fund for the construction of the MCCD Trail Improvements. We plan
to include the remainder of the project cost in the upcoming fy2020/2021 budget.

We recommend that the Committee of the Whole take the necessary action on the contract
with Burke, LLC in the amount of $2,210,510.00 and move that motion on to the Village
Board of Trustees for approval. Work will begin as soon as the contract is approved and
bids for services can be collected and considered by Burke, LLC. The work is anticipated to
be completed by the fall of 2020, if not sooner.

STANDARD FORM OF AT-RISK CONSTRUCTION MANAGEMENT
CONTRACT FOR DESIGNER-LED DESIGN-BUILD PROJECT

OWNER:

Village of Algonquin, Illinois
2200 Harnish Dr
Algonquin, IL 60102

CONSTRUCTION MANAGER:

Burke, LLC
9575 West Higgins Road
Suite 600
Rosemont, IL 60018-4920

PROJECT:

MCCD Prairie Path Improvements

CONTRACT DATE:

January 21, 2020

GUARANTEED MAXIMUM
PRICE:

$2,210,510

SUBSTANTIAL COMPLETION DATE:

July 3, 2020
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ARTICLE 1 - RELATIONSHIP OF THE PARTIES
1.1
Relationship. The Relationship between the Owner and the Construction Manager
with regard to the Project shall be one of good faith and fair dealing. The Construction
Manager agrees to provide the design, construction, management and administration
services as set forth in greater detail below.
1.2
Engineer. The Engineer for the Project is Christopher B. Burke Engineering, Ltd., a
separate company and legal entity closely affiliated with the Construction Manager. The
Owner, Engineer and Construction Manager had previously jointly entered into a Price and
Schedule Guarantee for the Project. When fully executed, this Contract shall supersede the
Owner's and Construction Manager's obligations in the Price and Schedule Guarantee, which
merges into this Contract and is no longer separately enforceable.
ARTICLE 2 - DEFINITIONS
2.1

Contract Documents. The Contract Documents consist of:

.1
Change Orders and written amendments to this Contract signed by both the
Owner and Construction Manager;
.2

This Contract;

.3
Surveys, geo-technical information and other information provided by the
Owner pursuant to this Contract;
.4
19, 2019.
.5

The Plans prepared by Christopher B Burke Engineering, Ltd dated December

Village of Algonquin Standard Certifications
a. Business Organization
b. Certification of Eligibility
c. Equal Employment Opportunity
d. Illinois Prevailing Wage Act
e. Contractor’s Certification
f. Apprenticeship and Training Program Certification

In case of any inconsistency, conflict or ambiguity among the Contract Documents, the
Documents shall govern in the order in which they are listed above.
2.2

Day. A "Day" shall mean one calendar day.

2.3
Hazardous Material. A Hazardous Material is any substance or material identified
now or in the future as hazardous under any federal, state or local law or regulation, or any
other substance or material which may be considered hazardous or otherwise subject to
statutory or regulatory requirements governing handling, disposal and/or cleanup.
2.4
Owner. The Owner for the purposes of this Contract is the Village of Algonquin,
Illinois, an Illinois municipal corporation.
196041-2
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2.5

Not Used.

2.6
Subcontractor. A Subcontractor is a person or entity who has an agreement with the
Construction Manager to perform any portion of the Work, and includes vendors or material
suppliers but does not include the Engineer, any separate contractor employed by the Owner
or any separate contractor’s subcontractor.
2.7
Substantial Completion. The Owner shall determine substantial completion of the
Work, or of a designated portion of the Work, occurs on the date when construction is
sufficiently complete in accordance with the Contract Documents so that the Owner can
begin to occupy or utilize the Project, or the designated portion, for the use for which it is
intended.
2.8
Subsubcontractor. A Subsubcontractor is a person or entity who has an agreement
with a Subcontractor to perform any portion of the Subcontractor's work.
2.9
The Work. The Work consists of all the construction, procurement and administration
services to be performed by the Construction Manager and the Subcontractors under this
Contract, as well as any other services which are necessary to complete the Project in
accordance with and reasonably inferable from the Contract Documents.
ARTICLE 3 - CONSTRUCTION MANAGER'S RESPONSIBILITIES
3.1
Commencement. The Construction Manager may commence the Work upon
execution of this Contract. The parties contemplate that by mutual agreement, the
Construction Manager may commence certain portions of the Work, such as procurement of
long lead-time items, design and site preparation, prior to execution of this Contract in
reliance on the Price/Schedule Guarantee.
3.2
General Requirements. The Construction Manager shall perform those portions of
the Work that the Construction Manager customarily performs with its own personnel. All
other portions of the Work shall be performed by Subcontractors or under other appropriate
agreements with the Construction Manager. The Subcontractor selection process shall be as
set forth in Article 4. The Construction Manager shall exercise reasonable skill and judgment
in the performance of the Work. The Construction Manager shall give all notices and comply
with all laws and ordinances legally enacted at the date of execution of this Contract which
govern performance of the Work. Construction Manager is responsible for the performance of
all design, design management, construction and construction management services, and
providing all facilities, supplies, material, equipment, tools and labor, necessary to complete
the Work described in and reasonably inferable from the plans and specifications.
3.3
Schedule. The Construction Manager shall maintain in written form a schedule of the
Work. The schedule shall indicate the dates for the start and completion of various stages of
the construction and shall be revised as required by the conditions of the Work. The
schedule may contain dates when information, decisions and approvals are required from the
Owner; and both the Owner and the Construction Manager agree to use their best efforts to
comply with the time requirements of the schedule.
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3.4
Reports. The Construction Manager shall provide monthly written reports to the
Owner on the progress of the Work which shall include the current status of the Work in
relation to the construction schedule as well as adjustments to the construction schedule
necessary to meet the Substantial Completion date. The Construction Manager shall
maintain a daily log containing a record of weather, Subcontractors working on the site,
number of workers, Work accomplished, problems encountered and other similar relevant
data as the Owner may reasonably require. The log shall be available to the Owner upon
reasonable advance notice.
3.5
Cost Control. The Construction Manager shall develop a system of cost control for
the Work, including regular monitoring of actual costs for activities and progress and
estimates for uncompleted tasks and proposed changes. The Construction Manager shall
identify variances between actual and estimated costs and report the variances to the Owner
in the monthly written reports.
3.6
Permits. The Construction Manager shall assist the Owner in securing the permits
necessary for construction of the Project.
3.7
Safety. The Construction Manager shall take necessary precautions for the safety of
its employees on the Project and shall comply with all applicable provisions of federal, state
and local safety laws and regulations to prevent accidents or injuries to persons on or
adjacent to the Project site.
The Construction Manager, directly or through its
Subcontractors, shall erect and properly maintain necessary safeguards for the protection of
workers and the public. However, the Construction Manager shall not be responsible for the
elimination or abatement of safety hazards created or otherwise resulting from any work at
the Project site being performed by someone other than the Construction Manager, a
Subcontractor or Subsubcontractor. The Engineer shall have no responsibility for safety
programs or precautions in connection with the Work and shall not be in charge of or have
any control over any construction means, methods, techniques, sequences or procedures.
Construction Manager shall take reasonable precautions for safety and shall provide
reasonable protection to prevent damage, injury or loss to other property at the site or
adjacent thereto such as trees, shrubs, lawns, walks, pavement, roadways, structures,
foundations and foundation tiebacks and utilities not designated for removal, relocation or
replacement in the course of construction, as well as the Work and materials and equipment
on site to be incorporated into the Work.
Construction Manager assumes direct liability for all damages to private property arising from
the execution of the Work by the Construction Manager or any of its Subcontractors, and
agrees to promptly resolve all claims directly with the property owners.
Construction Manager agrees that Owner has the right at any time or times to withhold from
any payment that may be or become due Construction Manager such amount as may
reasonably appear necessary to compensate the Owner for any claims by adjacent land
owner for property damage arising from the execution of the Work, and to defend and hold
Owner harmless from such claims.
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Construction Manager shall not be liable for existing infrastructure deficiencies on private
property. It is understood by the Owner that unforeseen upgrades to existing infrastructure
will be required to construct the improvements and that the Construction Manager will be
paid for these upgrades either at the unit prices in the contract or on a time and materials
basis. The Owner and Construction Manager will work jointly to identify, coordinate and
obtain permission for all work on private property. The Owner, with input from the
construction Manager, will have the final say on what is an existing condition and what
occurs as a result of the Construction Manager’s actions.
3.8
Cleanup. The Construction Manager shall keep the site of the Work free from debris
and waste materials resulting from the Work. At the completion of the Work, the
Construction Manager or its Subcontractors shall remove from the site of the Work all
construction equipment, tools, surplus materials, waste materials and debris.
3.9
Hazardous Materials. If the Construction Manager encounters a hazardous material
or substance not addressed in the Contract Documents and if reasonable precautions will be
inadequate to prevent foreseeable bodily injury or death to persons resulting from a material
or substance encountered on the site of the Work by the Construction Manager, the
Construction Manager shall, upon recognizing the condition, immediately stop Work in the
affected area and report the condition to the Owner in writing. Upon receipt of the
Construction Manager’s written notice, the Owner shall investigate and proceed pursuant to
the law and applicable regulations. Upon providing a copy of the Construction Manager’s
written notice, the Construction Manager will be permitted to continue to suspend
performance of the Construction Manager’s services in the affected area provided, however,
that Construction Manager shall return to work at Owner’s discretion and declaration either
that the material encountered does not require remediation or that it has been addressed in
accordance with the law. If the Construction Manager suspends services to longer than 21
days, the Owner may terminate this Agreement, and the Construction Manager shall be
compensated for services performed prior to the suspension of Construction Manager’s
services. Under no circumstances, unless required by law, shall the Construction Manager
report the existence of any hazardous materials or substances to any other governmental
entity or agency without the Owner’s prior written consent. Unless otherwise provided in the
Contract Documents to be part of the Work, Construction Manager is not responsible for any
unforeseen hazardous materials or substances encountered at the site, provided, however,
Owner is not responsible for any hazardous material or substance releases or spills
introduced to the iste by Construction Manager, subcontractor or anyone for whose acts they
may be liable.
3.10 Intellectual Property. The Construction Manager shall pay all royalties and license
fees which may be due on the inclusion of any patented or copyrighted materials, methods or
systems selected by the Construction Manager and incorporated in the Work. The
Construction Manager shall defend, indemnify and hold the Owner harmless from all suits or
claims for infringement of any patent rights or copyrights arising out of such selection. The
Owner agrees to defend, indemnify and hold the Construction Manager harmless from any
suits or claims of infringement of any patent rights arising out of any patented materials,
methods or systems required or specified by the Owner.
3.11 Completion. At or promptly after the date of Substantial Completion, the Construction
Manager shall secure required certificates of inspection, testing or approval and deliver them
196041-2
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to the Owner; collect all written warranties and equipment manuals and deliver them to the
Owner; with the assistance of the Owner's maintenance personnel, direct the checkout of
utilities and operations of systems and equipment for readiness, and assist in their initial
start-up and testing; provide the Owner with a set of record drawings which the Construction
Manager shall have maintained throughout the Project; and prepare and forward to the
Owner a punch list of items of Work yet to be completed.
3.12 Indemnification. To the fullest extent permitted by law, the Construction Manager
shall defend, indemnify and hold the Owner from all claims for bodily injury and property
damage (other than to the Work itself and other property insured under the Owner's builder's
risk or other property insurance) and all other claims, damages, losses, costs and expenses,
whether direct, indirect or consequential, including but not limited to the negligent or willful
acts or omissions by the Construction Manager, Subcontractors, Subsubcontractors or
anyone employed directly or indirectly by any of them or by anyone for whose acts any of
them may be liable. Notwithstanding any of the foregoing, nothing contained in this
paragraph shall require the Contractor to indemnify the Owner, their officials, agents and
employees for their own negligent acts or omissions. The terms of this indemnification shall
survive completion or termination of this Contract. Construction Manager shall indemnify and
save Owner harmless from all claims growing out of the lawful demands of Subcontractors,
laborers, workmen, mechanics, materialmen, and furnishers of machinery and parts thereof,
equipment, power tools, and all supplies, including commissary, incurred in the furtherance of
the performance of this Contract.
3.13 Overtime Work.
Except in connection with the safety or protection of persons, or
the work, or property at the site or adjacent thereto, all work at the site shall be performed
during regular working hours; and the Construction Manger will not permit overtime work or
the performance of work on Saturday, Sunday or any legal holiday without the Owner’s
written consent given after prior written notice. Regular working hours shall be a consecutive
eight-hour period between the hours of seven o'clock (7:00) A.M. and five o'clock (5:00) P.M.,
Monday through Friday. No loading, unloading, opening, closing or other handling of crates,
containers, building materials or the performance of construction work shall be performed
before the hour of seven o'clock (7:00) A.M. and after the hour of nine o'clock (9:00) P.M.
3.14 Selection of Labor. The Construction Manager shall comply with all Illinois statues
pertaining to the selection of labor.
3.15

Employment of Illinois Workers During Periods of Excessive Unemployment.
Whenever there is a period of excessive unemployment in Illinois, which is defined
herein as any month immediately following two consecutive calendar months during which
the level of unemployment in the State of Illinois has exceeded five percent as measured by
the United States Bureau of Labor Statistics in its monthly publication of employment and
unemployment figures, the Construction Manager shall employ only Illinois laborers. "Illinois
laborer" means any person who has resided in Illinois for at least 30 days and intends to
become or remain an Illinois resident.

Other laborers may be used when Illinois laborers as defined herein are not available, or are
incapable of performing the particular type of work involved, if so certified by the Construction
Manager and approved by the Owner. The Construction Manager may place no more than
three of his regularly employed non-resident executive and technical experts, who do not
196041-2
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qualify as Illinois laborers, to do work encompassed by this Contract during a period of
excessive unemployment.
This provision applies to all labor, whether skilled, semi-skilled or unskilled, whether manual
or non-manual.
3.16 Equal Employment Opportunity.
Construction Manager agrees as follows:

196041-2

During the performance of this Contract, the

.1

That it will not discriminate against any employee or applicant for employment
because of race, color, religion, sex, national origin, ancestry, age, marital
status, physical or mental handicap or unfavorable discharge from military
service, and further that it will examine all job classifications to determine if
minority persons or women are underutilized and will take appropriate
affirmative action to rectify any such underutilization.

.2

That, if it hires additional employees in order to perform this Contract or any
portion hereof, it will determine the availability of minorities and women in the
area(s) from which it may reasonably recruit and it will hire for each job
classification for which employees are hired in such a way that minorities and
women are not underutilized.

.3

That, in all solicitations or advertisements for employees placed by it or on its
behalf, it will state that all applicants will be afforded equal opportunity without
discrimination because of race, color, religion, sex, national origin, ancestry,
age, martial status, physical or mental handicap or unfavorable discharge from
military service.

.4

That it will send to each labor organization or representative of workers with
which it has or is bound by collective bargaining or other agreement or
understanding, a notice advising such labor organization or representative of
the Construction Manager's obligations under the Illinois Human Rights Act
and the Owner's Rules and Regulations. If any such labor organization or
representative fails or refuses to cooperate with the Construction Manager in
its efforts to comply with such Act and Rules and Regulations, the
Construction Manager will promptly notify the Illinois Department of Human
Rights and the Owner and will recruit employees from other sources when
necessary to fulfill its obligations thereunder.

.5

That it will submit reports as required by the Owner of Human Rights Rules
and Regulations, furnish all relevant information as may from time to time be
requested by the Owner or the contracting agency, and in all respects comply
with the Illinois Human Rights Act and the Owner's Rules and Regulations.

.6

That it will permit access to all relevant books, records, accounts and work
sites by personnel of the contracting agency Illinois Department of Human
Rights for purposes of investigation to ascertain compliance with the Illinois
Human Rights Act and the Department's Rules and Regulations.
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.7

That it will include verbatim or by reference the provisions of this clause in
every subcontract so that such provisions will be binding upon every such
subcontractor. In the same manner as with other provisions of this Contract,
the Construction Manager will be liable for compliance with applicable
provisions of this clause by all its subcontractors; and further it will promptly
notify the Owner and the Illinois Department of Human Rights in the event any
subcontractor fails or refuses to comply therewith. In addition, the
Construction Manager will not utilize any subcontractor declared by the Owner
to have failed to comply with this Equal Employment Opportunity provision.

3.17 Sexual Harassment Policy. The Construction Manager shall have in place and shall
enforce a written sexual harassment policy in compliance with 775 ILCS 5/2-105(A)(4).
3.18 Veterans Preference Act. The Construction Manager shall comply with all laws
relating to the employment preference to veterans in accordance with the Veterans
Preference Act (330 ILCS 55/0.01 et seq.).
3.19

Wages of Employees on Public Works. This Contract is subject to “An act regulating
wages of laborers, mechanics and other workers employed in any public works by the
State, County, City or any public body or any political subdivision or by anyone under
contract for public works," approved June 26, 1941, as amended, except that where a
prevailing wage violates a Federal law, order, or ruling, the rate conforming to the
Federal law, order, or ruling shall govern.
Not less than the prevailing rate of wages as found by the Owner or the Illinois
Department of Labor or determined by a court on review shall be paid to all laborers,
workers and mechanics performing work under this contract. These prevailing rates of
wages are included in this Contract.
The Construction Manager and each subcontractor shall keep an accurate record
showing the names and occupations of all laborers, workers and mechanics
employed by them on this contract, and also showing the actual hourly wages paid to
each of such persons.
If requested, the Construction Manager and each subcontractor shall provide to the
Owner, the certified payroll as required by the Prevailing Wage Act. The Construction
Manager and each subcontractor shall preserve their weekly payroll records for a
period of three years from the date of completion of this Contract.

3.20

Confidentiality of Information. Any documents, data, records, or other information
relating to the project and all information secured by the Construction Manager from
the Owner in connection with the performance of services, unless in the public
domain, shall be kept confidential by the Construction Manager and shall not be
made available to third parties without written consent of the Owner, unless so
required by court order.

3.21

Steel Procurement. The steel products, as defined in Section 3 of the Steel
Products Procurement Act (30 ILCS 565/3) used or supplied in the performance of
this Contract or any subcontract shall be manufactured or produced in the United
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States unless the Construction Manager certifies in writing that (a) the specified
products are not manufactured or produced in the United States in sufficient
quantities to meet the Owner's requirements or cannot be manufactured or produced
in the United States within the necessary time in sufficient quantities to meet the
Owner's requirements; or (b) obtaining the specified products, manufactured or
produced in the United States would increase the cost of the Contract by more than
10%, or the application of the Steel Products Procurement Act (30 ILCS 565/1 et
seq.) is not in the public interest.
3.22

Certifications. The Construction Manager shall provide Owner with a signed
Contractor’s Certification, dated evenly herewith, certifying that the Construction
Manager is complying with and shall comply with the specific statutes and laws
required in connection with a public works contract entered into by an Illinois unit of
local government.

ARTICLE 4 - SUBCONTRACTS
4.1

General. Work not performed by the Construction Manager with its own forces shall
be performed by Subcontractors or Subsubcontractors. The Construction Manager
shall be responsible for management of the Subcontractors in the performance of
their Work.

4.2

Selection. The Construction Manager shall subcontract with Subcontractors and with
suppliers of materials or equipment fabricated to a special design for the Work and,
shall manage the delivery of the work to the Owner. The Owner may designate
specific persons or entities from whom the Construction Manager shall subcontract.
However, the Owner may not prohibit the Construction Manager from subcontracting
with other qualified bidders.
.1

If the Construction Manager recommends to the Owner the acceptance of a
particular subcontractor who is qualified to perform that portion of the Work
and has submitted a price which conforms to the requirements of the Contract
Documents without reservations or exceptions, and the Owner requires that a
different price be accepted, then a Change Order shall be issued adjusting the
Contract Time and the Guaranteed Maximum Price by the difference between
the price of the subcontract recommended by the Construction Manager and
the subcontract that the Owner has required be accepted.

.2

The Construction Manager shall not be required to contract with anyone to
whom the Construction Manager has a reasonable objection.

4.3

Assignment. The Construction Manager shall provide for assignment of Subcontract
Agreements in the event that the Owner terminates this Contract for cause. Following
such termination, the Owner shall notify in writing those Subcontractors whose
assignments will be accepted, subject to the rights of sureties, if any.

4.4.1

Subcontracts. The Construction Manager shall prepare all Subcontracts and shall
have full discretion to negotiate their terms, subject to the Owner’s reasonable
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requirements or objections as to form and content. Construction Manager shall bind
every subcontractor to all the provisions of this Agreement and the Contract
Documents as they apply to the subcontractor's portions of the Work.
4.5

Foreign Corporation. Foreign (non-Illinois) corporations shall procure from the Illinois
Secretary of State a certificate of authority to transact business in Illinois in
accordance with 805 ILCS 5/13.

ARTICLE 5 - CONSTRUCTION MANAGER'S WARRANTIES
5.1

One-Year Warranty. The Construction Manager warrants that all work performed
hereunder shall be of good workmanship and the materials and equipment furnished
under this Contract will be new unless otherwise specified, of good quality, in
conformance with the Contract Documents, and free from defective workmanship and
materials; and the Construction Manager agrees to correct all construction performed
under this Contract which proves to be defective in workmanship or materials. These
warranties shall commence on the date of Substantial Completion of the Work or of a
designated portion thereof and shall continue for a period of one year therefrom or for
such longer periods of time as may be set forth with respect to specific warranties
required by the Contract Documents.

5.2

Materials Specified By Owner. The products, equipment, systems or materials
incorporated in the Work at the direction or upon the specific request of the Owner
shall be covered exclusively by the warranty of the manufacturer and are not
otherwise warranted under this Contract.

5.3

Other Warranties.
ALL OTHER WARRANTIES, EXPRESSED OR IMPLIED,
INCLUDING THE WARRANTY OF MERCHANTABILITY AND THE WARRANTY OF
FITNESS FOR A PARTICULAR PURPOSE, ARE EXPRESSLY DISCLAIMED.

ARTICLE 6 - OWNER'S RESPONSIBILITIES
6.1
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Information and Services. The Owner shall provide:
.1

All necessary information describing the physical characteristics of the site,
including survey, site evaluations, legal descriptions, existing conditions,
subsurface and environmental studies, reports and investigations;

.2

Inspection and testing services during construction as required by the law or
as mutually agreed;

.3

Any necessary approvals, rezoning, easements and assessments, permits,
fees and charges required for the construction, use, occupancy or renovation
of permanent structures, including any legal and other required services; and

.4

any other information or services stated in the Contract Documents as being
provided by the Owner.
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6.2

Reliance. The Construction Manager shall be entitled to rely on the completeness
and accuracy of the information and services required by paragraph 6.1 above, and
the Owner agrees to provide such information and services in a timely manner so as
not to delay the Work.

6.3

Notice of Defect. If the Owner becomes aware of any error, omission or other
inadequacy in the Contract Documents or of the Construction Manager's failure to
meet any of the requirements of the Contract Documents, or of any other fault or
defect in the Work, the Owner shall give prompt written notice to the Construction
Manager; however, the Owner’s failure to provide notice shall not relieve the
Construction Manager of its obligations under this Contract.

6.4

Communications. The Owner shall communicate with the Subcontractors and
Subsubcontractors only through the Construction Manager. The Owner shall have no
contractual obligations to any Subcontractors or Subsubcontractors.

6.5

Owner's Representative. The Owner's Representative for this Project is Owner’s
Public Works Director who shall be fully acquainted with the Project; shall be the
conduit by which the Owner furnishes the information and services required of the
Owner; and shall have authority to bind the Owner in all matters requiring the Owner's
approval, authorization or written notice; provided, however, the Public Works
Director shall not have authority to increase the Contract Price by $10,000.00 or more
or to extend the Contract Time. Authority to increase the Contract Price by
$10,000.00 or more or to extend the Contract Time may only be exercised by written
Change Order signed by the Public Works Director and authorized by a due and
proper vote of the Village Council. If the Owner changes its representative, the
Owner shall notify the Construction Manager in advance in writing. Change orders
must be approved in accordance with Section 33E-9 of the Illinois Criminal Code

ARTICLE 7 - CONTRACT TIME
7.1

Execution Date. The parties contemplate that this Contract will be fully executed on
or before the January 24, 2020. A delay in the Owner's execution of this Contract
which postpones the commencement of the Work may require a Change Order
equitably adjusting the date of Substantial Completion.

7.2

Substantial Completion. The date of Substantial Completion of the Work shall be the
completion date identified on the first page of this Contract, as adjusted in accordance
with the provisions of this Contract. Timing shall be further driven by the Stage 3 Wet
Utilities work (by others) cooperation between contractors will be necessary to
complete both items in conjunction with one another.

7.3

Delays. If causes beyond the Construction Manager's control delay the progress of
the Work, then the Contract Price and/or the date of Substantial Completion shall be
modified by Change Order as appropriate. Such causes shall include but not be
limited to: changes ordered in the Work, a delay in the Stage 3 Wet Utility work, acts
or omissions of the Owner or separate contractors employed by the Owner, the
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Owner’s preventing the Construction Manager from performing the Work pending
dispute resolution, Hazardous Materials, differing site conditions, adverse weather
conditions not reasonably anticipated, fire, unusual transportation delays, labor
disputes, or unavoidable accidents or circumstances. In the event that delays to the
Project are encountered for any reason, the Owner and the Construction Manager
both agree to undertake reasonable steps to mitigate the effect of such delays.
7.4

Inclement Weather. The Contract Time shall not be extended due to normal inclement
weather. Unless the Construction Manager can substantiate to the satisfaction of the
Owner that there was greater than normal inclement weather considering the full term
of the Contract Time and using the most recent ten-year average of accumulated
record mean values from climatological data complied by the United States
Department of Commerce National Oceanic and Atmospheric Administration for the
locale of the project and that such alleged greater than normal inclement weather
actually delayed the Work or portions thereof which had an adverse material effect on
the Contract Time, the Construction Manager shall not be entitled to an extension of
the Contract Time. If the total accumulated number of calendar days lost due to
inclement weather from the start of work until substantial completion exceeds the total
accumulated number to be expected for the same time period from the aforesaid data
and the Owner grants the Construction Manager an extension of time, the Contract
Time shall be extended by the appropriate number of calendar days.

7.5

Responsibility for Completion. The Construction Manager, through its Subcontracts
shall furnish such employees, materials and equipment as may be necessary to
ensure the prosecution and completion of the Work in accordance with the
construction schedule. If the Work is not being performed in accordance with the
construction schedule and its becomes apparent from the schedule that the Work will
not be completed with the Contract Time, the Construction Manager shall, as
necessary to improve the progress of the Work, take some or all of the following
actions, at no additional cost to the Owner:
.1

Increase the number of workers in such crafts as necessary to regain the lost
progress;

.2

Increase the number of working hours per shift, shifts per working day,
working days per week, the amount of equipment or any combination of the
foregoing to regain the lost progress.

In addition, the Owner may require the Construction Manager to prepare and submit a
recovery schedule demonstrating the Construction Manager’s plan to regain the lost
progress and to ensure completion within the Contract Time. If the Owner finds the
proposed recovery plan is not satisfactory, the Owner may require the Construction
Manager to undertake any of the actions set forth in this paragraph 7.5, without
additional cost to the Owner.
7.6
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Failure to Prosecute the Work. The failure of the Construction Manager to
substantially comply with the requirements of paragraph 7.5 may be considered
grounds for a determination by the Owner, that the Construction Manager has failed
to prosecute the Work with such diligence to ensure completion of the Work within the
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Contract Time and that pursuant to paragraph 11.2 that the Construction Manager
has materially breached this Contract.
ARTICLE 8 - PAYMENT
8.1

Guaranteed Maximum Price. The sum of the Cost of Work and the Construction
Manager’s Fee including professional services is guaranteed by the Construction
Manager not to exceed the price listed on page 1, subject to additions and deductions
by Change Order as provided in the Contract Documents. Such maximum sum is
referred to in the Contract Documents as the Guaranteed Maximum Price. The
Construction Manager’s Fee including professional fees, general conditions,
insurance, overhead and profit is identified on Exhibit A - Summary Schedule of
Values. The Construction Manager’s Fee shall be increased proportionally with the
Cost of Work for any Change Orders in accordance with this Contract. The
Contractor’s Fee will not be reduced as the result of a Change Order. In the event
the Cost of Work plus the Construction Manager’s Fee including professional services
shall total less than the Guaranteed Maximum Price as adjusted by Change Orders,
the resulting savings shall be shared equally between the Owner and the
Construction Manager, and the Owner shall make payment of the Construction
Manager’s portion upon Final Completion of the Work. In the event that the Cost of
Work plus the Construction Manager’s Fee including professional services exceeds
the Guaranteed Maximum Price as adjusted by Change Orders, then the Owner shall
pay no more than the Guaranteed Maximum Price as adjusted by Change Orders.
Costs which would cause the Guaranteed Maximum Price to be exceeded shall be
paid by the Construction Manager without reimbursement by the Owner.
1. The Guaranteed Maximum Price is based on the following scope of work as
depicted in the Plans prepared by Christopher B. Burke Engineering, Ltd. and
Engineering Enterprise, Inc., including any Addenda thereto.
2. Unit prices used for the actual work will be determined by the bidding process
identified in Article 4 of this Agreement.
3. Assumptions on which the Guaranteed Maximum Price are based, are as follows:
.1 The site will drain entirely by gravity.
included.

No provisions for lift stations are

.2 Hazardous materials are not present at the site.
.3 Reasonable time has been allotted for acquiring permits from involved
agencies.
Durations to acquire permits are beyond the Contractor’s
control.
.4 To the extent that the Drawings and Specifications are anticipated to require
further development by the Engineer, the Construction Manager has provided
in the Guaranteed Maximum Price for such further development consistent
with the Contract Documents and reasonably inferable therefrom. However,
such further development does not include such things as changes in scope,
196041-2
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systems, kinds and quality of materials, finishes or equipment, all of which, if
required, shall be incorporated by Change Order.
8.2

Compensation. The Guaranteed Maximum Price is the sum of the Cost of the Work
plus the Construction Manager’s Fee as identified in this Contract, subject to
adjustment in accordance with the provisions of this Contract.

8.3

Progress Payments. Prior to submitting the first Application for Payment, the
Construction Manager shall provide a Schedule of Values reasonably satisfactory to
the Owner consisting of a breakdown of the Contract Price by trade or appropriate
category. On or before the fifteenth day of each month after the Work has been
commenced, the Construction Manager shall submit to the Owner an Application for
Payment in accordance with the Schedule of Values based upon the Work completed
and materials stored on the site or at other locations approved by the Owner. Within
thirty (30) days after receipt of each monthly Application for Payment, the Owner shall
approve or disapprove the Application for Payment. When safety or quality
assurance testing is necessary before consideration of the Application for Payment,
and such testing cannot be completed within thirty (30) days after receipt of the
Application for Payment, approval or disapproval of the Application for Payment shall
be made upon completion of the testing or within sixty (60) days after receipt of the
Application for Payment, whichever occurs first. If an Application for Payment is
disapproved, the Owner shall notify the Construction Manager in writing. If an
Application for Payment is approved, the Owner shall pay directly to the Construction
Manager the appropriate amount for which Application for Payment was made, less
amounts previously paid by the Owner within thirty (30) days after approval. The
Owner's progress payment, occupancy or use of the Project, whether in whole or in
part, shall not be deemed to be an acceptance of any Work not conforming to the
requirements of the Contract Documents.
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.1

With each Application for Payment the Construction Manager shall submit
payrolls, petty cash accounts, receipted invoices or invoices with check
vouchers attached, and any other evidence reasonably required by the Owner
to demonstrate that cash disbursements or obligations already made or
incurred by the Construction Manager on account of the Work equal or exceed
(1) progress payments already received by the Construction Manager less (2)
that portion of those payments attributable to the Construction Manager’s Fee
plus (3) payrolls and other costs for the period covered by the present
Application for Payment.

.2

Each Application for Payment shall be based upon the most recent Schedule
of Values submitted by the Construction Manager in accordance with the
Contract Documents. The Schedule of Values shall allocate the entire
Guaranteed Maximum Price among the various portions of the Work, except
that the Construction Manager’s Fee shall be shown as a single separate
item. The Schedule of Values shall be prepared in such form and supported
by such data to substantiate its accuracy as the Owner may reasonably
require and shall be used as a basis for reviewing the Construction Manager’s
Applications for Payment.
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.3

Applications for Payment shall show the percentage completion of each
portion of the Work as of the end of the period covered by the Application for
Payment.
The percentage completion shall be the lesser of (1) the
percentage of that portion of the Work which has actually been completed or
(2) the percentage obtained by dividing (a) the expense which has actually
been incurred by the Construction Manager on account of that portion of the
Work for which the Construction Manager has made or intends to make actual
payment prior to the next Application for Payment by (b) the share of the
Guaranteed Maximum Price allocated to that portion of the Work in the
schedule of values.

.4

Subject to other provisions of the Contract Documents, the amount of each
progress payment shall be computed as follows:
.1

Take that portion of the Guaranteed Maximum Price properly allocable
to completed Work as determined by multiplying the percentage
completion of each portion of the Work by the share of the Guaranteed
Maximum Price allocated to that portion of the Work in the schedule of
values. Pending final determination of cost to the Owner of changes in
the Work, amounts not in dispute may be included, even though the
Guaranteed Maximum Price has not yet been adjusted by Change
Order.

.2

Add that portion of the Guaranteed Maximum Price properly allocable
to materials and equipment delivered and suitably stored at the site for
subsequent incorporation in the Work or, if approved in advance by the
Owner, suitably stored off the site at a location agreed upon in writing.

.3

Add the Construction Manager’s Fee. The Construction Manager’s
Fee shall be computed upon the Cost of the Work described in the two
preceding Clauses at the rate stated in paragraph 8.2 or, if the
Construction Manager’s Fee is stated as a fixed sum in that paragraph,
shall be an amount which bears the same ratio to that fixed sum Fee
as the Cost of the Work in the two preceding Clauses bears to a
reasonable estimate of the probable Cost of the Work upon its
completion.

.4

Subtract the aggregate of previous payments made by the Owner.

.5

Except with the Owner’s prior approval, payments to the Construction
Manager and Subcontractors shall be subject to retention of not less
than ten percent (10%). The Owner and the Construction Manager
shall agree upon a mutually acceptable procedure for review and
approval of payments and retention for subcontracts.

.6

Except with the Owner’s prior approval, the Construction Manager
shall not make advance payments to suppliers for materials or
equipment which have not been delivered and stored at the site.
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8.4

Progress Payment Documentation and Withholding of Payments due to
Subcontractor Notice Received.
The Construction Manager shall supply and
each Application for Payment shall be accompanied by the following, all in form and
substance satisfactory to the Owner:
(A)

a duly executed and acknowledged sworn statement showing all
Subcontractors with whom the Construction Manager has entered into
subcontracts, the amount of each such subcontract, the amount requested for
any Subcontractor in the requested progress payment and the amount to be
paid to the Construction Manager from such progress payment, together with
similar sworn statements from all Subcontractors and, where appropriate, from
sub-Subcontractors;

(B)

duly executed waivers of mechanics' and materialmen's liens of the money
due or to become due herein, establishing payment to the Subcontractor or
material supplier of all such obligations to cover the full amount of the
Application for Payment from each and every Subcontractor and suppliers of
material or labor to release the Owner of any claim to a mechanic's lien, which
they or any of them may have under the mechanic's lien laws of Illinois. Any
payments made by the Owner without requiring strict compliance to the terms
of this paragraph shall not be construed as a waiver by the Owner of the right
to insist upon strict compliance with the terms of this approach as a condition
of later payments. The Construction Manager shall indemnify and save the
Owner harmless from all claims of Subcontractors, laborers, workmen,
mechanics, material men and furnishers of machinery and parts thereof,
equipment, tools and all supplies incurred in the furtherance of the
performance of the Work;

(C)

sworn statements or lien waivers supporting the Application for Payment
submitted late by the Construction Manager to the Owner will result in the
Application for Payment not being processed until the following month.

(D)

Owner may, after having served written notice to the Construction Manager
either pay unpaid bills, of which Owner has written notice, direct, or withhold
from Construction Manager's unpaid compensation a sum of money deemed
reasonably sufficient to pay any and all such lawful claims until satisfactory
evidence is furnished that all liabilities have been fully discharged whereupon
payment to Construction Manager shall be resumed, in accordance with the
terms of this Contract, but in no event shall the provisions of this sentence be
construed to impose any obligations upon Owner to the Construction
Manager. In paying any unpaid bills of Construction Manager, Owner shall be
deemed the agent of Construction Manager and any payment so made by
Owner, shall be considered as payment made under the Contract by OWNER
to Construction Manager and OWNER shall not be liable to Construction
Manager for any such payment made in good faith.
Construction Manager agrees that all payments made by the OWNER shall be
applied to the payment or reimbursement of the costs with respect to which
they were paid, and not to any pre-existing or unrelated debt between
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Construction Manager and OWNER or between the Construction Manager
and any subcontractors or suppliers.
8.5

Late Payments. Payments shall be made in accordance with the Local Government
Prompt Payment Act (50 ILCS 505/1 et. seq.)

8.6

Title. The Construction Manager warrants and guarantees that title to all Work,
materials and equipment covered by an Application for Payment, whether
incorporated in the Project or not, will pass to the Owner free and clear of all liens,
claims, security interests or encumbrances upon receipt of such payment by the
Construction Manager.

8.7

Final Payment. Final Payment shall be due and payable when the Work is fully
completed.
Before issuance of any final payment, the Owner may request
satisfactory evidence that all payrolls, materials bills and other indebtedness
connected with the Work have been or will be paid or otherwise satisfied. In
accepting final payment, the Construction Manager waives all claims except those
previously made in writing and which remain unsettled. In making final payment, the
Owner waives all claims except for outstanding liens, improper workmanship or
defective materials appearing within one year after the date of Substantial
Completion, and terms of any special warranties required by the Contract Documents.
.1
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The amount of the final payment shall be calculated as follows:
.1

Take the sum of the Cost of the Work substantiated by the
Construction Manager’s final accounting and the Construction
Manager’s Fee, but not more than the Guaranteed Maximum Price.

.2

Subtract the aggregate of previous payments made by the Owner. If
the aggregate of previous payments made by the Owner exceeds the
amount due the Construction Manager, the Construction Manager shall
reimburse the difference to the Owner.

.2

The Owner’s accountants will review and report in writing on the Construction
Manager’s final accounting within 30 days after delivery of the final accounting
to the Owner by the Construction Manager. Based upon such Cost of the
Work as the Owner’s accountants report to be substantiated by the
Construction Manager’s final accounting, the Owner will, within seven (7) days
after receipt of the written report of the Owner’s accountants, either make final
payment as requested to the Construction Manager, or notify the Construction
Manager in writing of the Owner’s reasons for withholding part or all of the
requested final payment.

.3

If, subsequent to final payment and at the Owner’s request, the Construction
Manager incurs costs described in Paragraph 8.7 and not excluded by
Paragraph 8.8 (1) to correct nonconforming Work, or (2) arising from the
resolution of disputes, the Owner shall reimburse the Construction Manager
such costs and the Construction Manager’s Fee, if any, related thereto on the
same basis as if such costs had been incurred prior to final payment, but not
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in excess of the Guaranteed Maximum Price. If the Construction Manager
has participated in savings, the amount of such savings shall be recalculated
and appropriate credit given to the Owner in determining the net amount to be
paid by the Owner to the Construction Manager.
8.8

Cost of the Work. The term “Cost of the Work” shall mean all costs incurred by the
Construction Manager and the cost of professional services in the proper
performance of the Work. The Cost of the Work shall include the items set forth
below.
.1

.1

Wages of construction workers directly employed by the Construction
Manager to perform the construction of the Work at the site or, with the
Owner’s agreement, at off-site locations.

.2

Wages or salaries of the Construction Manager’s supervisory and
administrative personnel when engaged in performance of the Work.

.3

Wages and salaries of the Construction Manager’s supervisory or
administrative personnel engaged, at factories, workshops or on the
road, in expediting the production or transportation of materials or
equipment required for the Work.

.4

Costs paid or incurred by the Construction Manager for taxes,
insurance, contributions, assessments and benefits required by law or
collective bargaining agreements, and, for personnel not covered by
such agreements, customary benefits such as sick leave, medical and
health benefits, holidays, vacations and pensions, provided that such
costs are based on wages and salaries included in the Cost of the
Work.

.2

Subcontract costs.
Payments made by the Construction Manager to
Subcontractors in accordance with the requirements of the subcontracts.

.3

Costs of materials and equipment incorporated in the completed construction.

.4
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Labor costs.

.1

Costs, including transportation, of materials and equipment
incorporated or to be incorporated in the completed construction.

.2

Costs of materials described above in excess of those actually
installed but required to provide reasonable allowance for waste and
for spoilage. Unused excess materials, if any, shall be handed over to
the Owner at the completion of the Work or, at the Owner’s option,
shall be sold by the Construction Manager, with the amounts realized,
if any, from such sales credited to the Owner as a deduction from the
Cost of the Work.

Costs of other materials and equipment, temporary facilities and related items.
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.5

196041-2

.1

Costs, including transportation, installation, maintenance, dismantling
and removal of materials, supplies, temporary facilities, machinery,
equipment, and hand tools not customarily owned by the construction
workers, which are provided by the Construction Manager at the site
and fully consumed in the performance of the Work, and cost less
salvage value on such items if not fully consumed, whether sold to
others or retained by the Construction Manager.

.2

Rental charges for temporary facilities, machinery, equipment, and
hand tools not customarily owned by the construction workers, which
are provided by the Construction Manager at the site, whether rented
from the Construction Manager or others, and costs of transportation,
installation, minor repairs and replacements, dismantling and removal
thereof.

.3

Costs of removal of debris from the site.

.4

Reproduction costs, costs of telegrams, facsimile transmissions and
long-distance telephone calls, postage and express delivery charges,
telephone service at the site and reasonable petty cash expenses of
the site office.

.5

That portion of the reasonable travel and subsistence expenses of the
Construction Manager’s personnel incurred while traveling in discharge
of duties connected with the Work.

Miscellaneous costs.
.1

That portion directly attributable to this Contract of premiums for
insurance and bonds.

.2

Sales, use or similar taxes imposed by a governmental authority which
are related to the Work and for which the Construction Manager is
liable.

.3

Fees and assessments for the building permit and for other permits,
licenses and inspections for which the Construction Manager has paid
or is required by the Contract Documents to pay.

.4

Fees of testing laboratories for tests required by the Contract
Documents or advisable in the Construction Manager’s discretion.

.5

Expenses and time incurred investigating potential changes in the
Work.

.6

Royalties and license fees paid for the use of a particular design,
process or product required by the Contract Documents; the cost of
defending suits or claims for infringement of patent or other intellectual
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property rights arising from such requirement by the Contract
Documents; payments made in accordance with legal judgments
against the Construction Manager resulting from such suits or claims
and payments of settlements made with the Owner’s consent.

8.9

Data processing costs related to the Work.

.8

Deposits lost for causes other than the Construction Manager’s
negligence or failure to fulfill a specific responsibility to the Owner set
forth in this Agreement.

.9

Legal, and arbitration costs, other than those arising from disputes
between the Owner and Construction Manager, reasonably incurred by
the Construction Manager in the performance of the Work.

.10

Expenses incurred in accordance with the Construction Manager’s
standard personnel policy for relocation and temporary living
allowances of personnel required for the Work, in case it is necessary
to relocate such personnel from distant locations.

.6

Other costs. Other costs incurred in the performance of the Work.

.7

Emergencies and repairs to damaged or nonconforming work.
.1

Costs incurred in taking action to prevent threatened damage, injury or
loss in case of an emergency affecting the safety of persons and
property.

.2

Costs incurred in repairing or correcting damaged or nonconforming
Work executed by the Construction Manager or the Construction
Manager’s Subcontractors or suppliers.

Non-Reimbursable Costs.
following.
.1

196041-2

.7

The Cost of the Work shall not include any of the

The Cost of the Work shall not include professional services or the following:
.1

Salaries and other compensation of the Construction Manager’s
personnel stationed at the Construction Manager’s principal office or
offices other than the site office, except as specifically provided in
paragraph 8.7.1, unless such personnel are directly engaged in the
performance of the Work.

.2

Expenses of the Construction Manager’s principal office and offices
other than the site office, except as specifically provided in Paragraph
8.7.

.3

Overhead and general expenses, except as may be expressly included
in Paragraph 8.7.
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.2

.4

The Construction Manager’s capital expenses, including interest on the
Construction Manager’s capital employed for the Work.

.5

The Construction Manager’s Fee.

.6

The payment of Retailers’ Occupation Tax, the Service Occupation
Tax (both state and local), the Use Tax and the Service Use Tax in
Illinois from which the Owner as a unit of local government is exempt.

.7

Costs which would cause the Guaranteed Maximum Price to be
exceeded.

Cash discounts obtained on payments made by the Construction Manager
shall accrue to the Owner if (1) before making the payment, the Construction
Manager included them in an Application for Payment and received payment
therefor from the Owner, or (2) the Owner has deposited funds with the
Construction Manager with which to make payments; otherwise, cash
discounts shall accrue to the Construction Manager. Trade discounts,
rebates, refunds and amounts received from sales of surplus materials and
equipment shall accrue to the Owner, and the Construction Manager shall
make provisions so that they can be secured. Amounts which accrue to the
Owner shall be credited to the Owner as a deduction from the Cost of the
Work.

8.10 Accounting Records. The Construction Manager shall keep full and detailed accounts
and exercise such controls as may be necessary for proper financial management under
this Contract. The accounting and control systems shall be reasonably satisfactory to the
Owner. The Owner and the Owner’s accountants shall be afforded access to the
Construction Manager’s records, books, correspondence, instructions, drawings, receipts,
subcontracts, purchase orders, vouchers, memoranda and other data relating to this
Project, and the Construction Manager shall preserve these for a period of three years
after final payment, or for such longer period as may be required by law.
8.11 Payment Approval. The Owner may disapprove a payment, in whole or in part, or
because of subsequent observations, nullify any progress payment previously made, to
such extent as may be necessary, in its opinion, to protect its interests due to:

196041-2

.1

Defective work not remedied;

.2

Third party claims or reasonable evidence indicating the probable filing of
such claims;

.3

Failure to make payments to subcontractors for labor, materials or equipment;

.4

Reasonable evidence that the Work cannot be completed for the unpaid
balance of the Guaranteed Maximum Price;
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.5

Failure to prosecute the Work with sufficient workers, materials, and/or
equipment;

.6

Failure to perform the Work in accordance with the Contract Documents.

ARTICLE 9 - CHANGES
9.1

Change Orders. Changes in the Work which are within the general scope of this
Contract may be accomplished by Change Order without invalidating this Contract. A
Change Order is a written instrument, issued after execution of this Contract signed
by the Owner and Construction Manager stating their agreement upon a change and
any adjustment in the Guaranteed Maximum Price and/or the date of Substantial
Completion. The Construction Manager shall not be obligated to perform changed
Work until the Change Order has been executed by the Owner and Construction
Manager.

9.2

Costs. An increase or decrease in the Guaranteed Maximum Price resulting from a
change in the Work shall be determined by one or more of the following methods:
.1

Unit prices as set forth in this Contract or as subsequently agreed (but if the
original quantities are altered to a degree that application of previously agreed
unit prices would be inequitable to either the Owner or the Construction
Manager, the Unit Prices shall be equitably adjusted);

.2

A mutually accepted, itemized lump sum;

.3

Time and materials.

Construction Manager’s fee shall be proportionately increased in all Change Orders
that increase the Guaranteed Maximum Price, but shall not be proportionately
decreased by a Change Order that decreases the Guaranteed Maximum Price. If the
parties cannot agree on the price term of a Change Order, then the Change Order will
be calculated on the basis of actual time and materials costs incurred. If at the
Owner’s request the Construction Manager incurs substantial costs or time
investigating a proposed change which is never ultimately made, the Guaranteed
Maximum Cost and Contract Time shall be equitably adjusted.
9.3

Unknown Conditions. If in the performance of the Work, the Construction Manager
finds latent, concealed or subsurface physical conditions which differ from the
conditions the Construction Manager reasonably anticipated, or if physical conditions
are materially different from those normally encountered and generally recognized as
inherent in the kind of work provided for in this Contract, then the Guaranteed
Maximum Price and/or the Date of Substantial Completion shall be equitably adjusted
by Change Order within a reasonable time after the conditions are first observed.

9.4

Claims. For any claim for an increase in the Guaranteed Maximum Price and/or an
extension in the date of Substantial Completion, the Construction Manager shall give
the Owner written notice of the claim within twenty-one (21) days after the
Construction Manager first recognizes the condition giving rise to the claim. Except in
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an emergency, notice shall be given before proceeding with the Work. In any
emergency affecting the safety of persons and/or property, the Construction Manager
shall act, at its discretion, to prevent threatened damage, injury or loss. Any change
in Guaranteed Maximum Price and/or Date of Substantial Completion resulting from
such claim shall be effectuated by Change Order.
ARTICLE 10 - INSURANCE AND BONDING
10.1

10.2

The Contractor's Insurance.
The Construction Manager and each of its
Subcontractors shall provide insurance as outlined in the attached “Insurance
Requirements” document provided by the Village of Algonquin. The Construction
Manager shall obtain and maintain insurance coverage for the following claims which
may arise out of the performance of this Contract, whether resulting from the
Construction Manager's operations or by the operations of any Subcontractor, anyone
in the employ of any of them, or by an individual or entity for whose acts they may be
liable:
.1

workers' compensation, disability benefit and other employee benefit claims
under acts applicable to the Work;

.2

under applicable employer’s liability law, bodily injury, occupational sickness,
disease or death claims of the Construction Manager's employees;

.3

bodily injury, sickness, disease or death claims for damages to persons not
employed by the Construction Manager;

.4

usual personal injury liability claims for damages directly or indirectly related to
the person's employment by the Construction Manager or for damages to any
other person;

.5

damage to or destruction of tangible property, including resulting loss of use,
claims for property other than the work itself and other property insured by the
Owner;

.6

bodily injury, death or property damage claims resulting from motor vehicle
liability in the use, maintenance or ownership of any motor vehicle;

.7

contractual liability claims involving the Construction Manager's indemnity
obligations; and

.8

loss due to errors or omission with respect to provision of professional
services under this Agreement, including engineering services.

The Construction Manager's Commercial General and Automobile Liability Insurance
shall be written for not less than the following limits of liability:

Commercial General Liability Insurance

196041-2

Each Occurrence Limit

$1,000,000

General Aggregate Limit

$2,000,000

Products/Completed Operations Agg.

$2,000,000

Personal & Advertising Injury Limit

$1,000,000
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Fire Damage (any one fire)

$ 100,000

Medical Expenses, each person

$

10,000

Comprehensive Automobile Liability Insurance
Combined Single Limit, each accident

$1,000,000

or
Bodily Injury (per person)

$1,000,000

Bodily Injury (per accident)

$1,000,000

Property Damage (per accident)

$1,000,000

Worker’s Compensation & Employer’s Liability
Worker’s Compensation

Statutory Limits

Employer’s Liability
Bodily Injury by Accident

$ 500,000 each accident

Bodily Injury by Disease

$ 500,000 policy limit

Bodily Injury by Disease

$ 500,000 each employee

Commercial Umbrella/Excess Liability
Each Occurrence

$5,000,000

Aggregate

$5,000,000

Professional Liability

10.3

Each Occurrence

$2,000,000

Aggregate

$2,000,000

Commercial General Liability Insurance may be arranged under a single policy for the
full limits required or by a combination of underlying policies and an Excess or
Umbrella Liability policy. The policies shall contain a provision that coverage will not
be canceled or not renewed until at least thirty (30) days' prior written notice has been
given to the Owner. Certificates of insurance showing required coverage to be in
force shall be provided to the Owner prior to commencement of the Work.
Products and Completed Operations insurance shall be maintained for a minimum
period of at least one year after the date of Substantial Completion or final payment,
whichever is earlier.

10.4
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Primary Insurance. The Commercial General Liability and Automobile Liability
Insurance policies required under this contract shall be endorsed to include, as
additional insured, the OWNER, its elected and appointed officials, officers and
employees, and owners of property where the Work is to be completed. Prior to the
commencement of any Work, the Construction Manager shall provide the Owner with
Certificates of Insurance for all insurance required pursuant to this Article. Any
insurance or self-insurance maintained by the Owner and Engineer shall be excess of
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Construction Manager’s insurance and shall not contribute with it. Any failure to
comply with reporting provisions of the policies shall not affect coverage provided to
the Owner and Engineer. Construction Manager shall not allow any Subcontractor to
commence or continue any part of the Work until and unless such Subcontractor
provides and has in force insurance coverages equal to those required of
Construction Manager by this Article, including, but not limited to, naming the
OWNER as an additional insured for liability arising out of the subcontractor’s work.
10.5

Acceptability of Insurers.
The insurance carrier used by the Construction Manger
shall have a minimum insurance rating of A:VII according to the AM Best Insurance
Rating Schedule and shall meet the minimum requirements of the State of Illinois.

10.6

Reserved.

10.7

Property Insurance Loss Adjustment. Any insured loss shall be adjusted with the
Owner and the Construction Manager and made payable to the Owner and
Construction Manager as trustees for the insureds, as their interests may appear,
subject to any applicable mortgagee clause. Upon the occurrence of an insured loss,
monies received will be deposited in a separate account; and the trustees shall make
distribution in accordance with the agreement of the parties in interest, or in the
absence of such agreement, in accordance with the dispute resolution provisions of
this Contract. If the trustees are unable to agree between themselves on the
settlement of the loss, such dispute shall also be submitted for resolution pursuant to
the dispute resolution provisions of this Contract.

10.8

Waiver of Subrogation. The Owner and Construction Manager waive all rights
against each other, the Engineer, and any of their respective employees, agents,
consultants, Subcontractors and Subsubcontractors, for damages caused by risks
covered by insurance provided in Paragraph 10.2 to the extent they are covered by
that insurance, except such rights as they may have to the proceeds of such
insurance held by the Owner and Construction Manager as trustees.
The
Construction Manager shall require similar waivers from all Subcontractors, and shall
require each of them to include similar waivers in their subsubcontracts and
consulting agreements. The Owner waives subrogation against the Construction
Manager, Engineer, Subcontractors and Subsubcontractors on all property and
consequential loss policies carried by the Owner on adjacent properties and under
property and consequential loss policies purchased for the Project after its
completion. If the policies of insurance referred to in this Paragraph require an
endorsement to provide for continued coverage where there is a waiver of
subrogation, the owners of such policies will cause them to be so endorsed.

10.9

Bonds. The Construction Manager shall furnish bonds covering faithful performance
of the Contract, exclusive of the Construction Manager’s Fee and all other
professional services, and payment of the obligations arising thereunder. Bonds may
be obtained through the subcontractor’s usual source and the cost thereof shall be
included in the Cost of the Work. The amount of each bond shall be equal to 100% of
the Guaranteed Maximum Price, less the Construction Manager’s Fee and all other
professional services. The Construction Manager shall deliver the required bonds to
the Owner at least three days before commencement of any Work at the Project site.
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10.10 Performance and Payment Guarantee. In lieu of the Village not requiring payment
and performance bonds by the Construction Manager pursuant to 30 ILCS 550/1, et.
seq, the undersigned members of Burke, LLC, individually guarantee that 1) all the
undertakings, covenants, terms, conditions, and promises made herein by Burke, LLC
will be performed and fulfilled and 2) Burke, LLC shall pay all persons, firms and
corporations having contracts with Burke, LLC, or with subcontractors and all just
claims due them under the provisions of such contracts for labor performed or
materials furnished in the performance of the Work on the Project, when such claims
are not satisfied out of the Cost of Work, after final settlement between the Village
and Burke, LLC has been made.
ARTICLE 11 - TERMINATION
11.1

By the Construction Manager. Upon seven (7) days written notice to the Owner, the
Construction Manager may terminate this Contract for any of the following reasons:
.1

If the Work has been stopped for a thirty (30) day period;
a.

under court order or order of other governmental authorities having
jurisdiction;

b.

as a result of the declaration of a national emergency or other
governmental act during which, through no act or fault of the
Construction Manager, materials are not available; or

c.

because of the Owner's failure to pay the Construction Manager in
accordance with this Contract;

.2

if the Work is suspended by the Owner for thirty (30) days;

.3

if the Owner materially delays the Construction Manager in the performance of
the Work without agreeing to an appropriate Change Order; or

.4

if the Owner otherwise materially breaches this Contract.

Upon termination by the Construction Manager in accordance with this paragraph, the
Construction Manager shall be entitled to recover from the Owner all damages
allowed under Illinois law. In addition, the Construction Manager shall be paid an
amount calculated as set forth in paragraph 11.3.
11.2
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By the Owner for Cause. If the Construction Manager fails to perform any of its
obligations under this Contract, the Owner may, after seven (7) days written notice,
during which period the Construction Manager fails to perform or to begin to perform
such obligation, undertake to perform such obligations itself. The Contract Price shall
be reduced by the cost to the Owner of performing such obligations. Additionally,
upon seven (7) days written notice to the Construction Manager and the Construction
Manager's surety, if any, the Owner may terminate this Contract for any of the
following reasons:
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.1

if the Construction Manager utilizes improper materials and/or inadequately
skilled workers;

.2

if the Construction Manager does not make proper payment to laborers,
material suppliers or subcontractors and refuses or fails to rectify same;

.3

if the Construction Manager fails to abide by the orders, regulations, rules,
ordinances or laws of governmental authorities having jurisdiction; or

.4

if the Construction Manager otherwise materially breaches this Contract.

If the Construction Manager fails to cure within the seven (7) days, the Owner, without
prejudice to any other right or remedy, may take possession of the site and complete
the Work utilizing any reasonable means. In this event, the Construction Manager
shall not have a right to further payment until the Work is completed. If the
Construction Manager files a petition under the Bankruptcy Code, this Contract shall
terminate if the Construction Manager or the Construction Manager's trustee rejects
the Agreement or, if there has been a default, the Construction Manager is unable to
give adequate assurance that the Construction Manager will perform as required by
this Contract or otherwise is unable to comply with the requirements for assuming this
Agreement under the applicable provisions of the Bankruptcy Code. In the event the
Owner exercises its rights under this paragraph, upon the request of the Construction
Manager, the Owner shall provide a detailed accounting of the costs incurred by the
Owner.
11.3

Termination by the Owner Without Cause. If the Owner terminates this Contract
other than as set forth in Paragraph 11.2, the Owner shall pay the Construction
Manager for the Cost of all Work executed and for any proven loss, cost or expense
in connection with the Work, plus all demobilization costs. The Owner shall also pay
to the Construction Manager fair compensation, either by purchase or rental at the
election of the Owner, for any equipment retained. The Owner shall assume and
become liable for obligations, commitments and unsettled claims that the
Construction Manager has previously undertaken or incurred in good faith in
connection with the Work or as a result of the termination of this Contract. As a
condition of receiving the payments provided under this Article 11, the Construction
Manager shall cooperate with the Owner by taking all steps necessary to accomplish
the legal assignment of the Construction Manager's rights and benefits to the Owner,
including the execution and delivery of required papers.

11.4

Suspension By The Owner For Convenience. The Owner for its convenience may
order the Construction Manager in writing to suspend, delay or interrupt all or any part
of the Work without cause for such period of time as the Owner may determine to be
appropriate. Adjustments shall be made for increases in the Guaranteed Maximum
Price and/or the date of Substantial Completion caused by suspension, delay or
interruption. No adjustment shall be made if the Construction Manager is or
otherwise would have been responsible for the suspension, delay or interruption of
the Work, or if another provision of this Contract is applied to render an equipment
adjustment.
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ARTICLE 12 - DISPUTE RESOLUTION
12.1

Step Negotiations. The parties shall attempt in good faith to resolve all disputes
promptly by negotiation, as follows. Either party may give the other party written
notice of any dispute not resolved in the normal course of business. Management
representatives of both parties one level above the Project personnel who have
previously been involved in the dispute shall meet at a mutually acceptable time and
place within ten (10) days after delivery of such notice, and thereafter as often as they
reasonably deem necessary, to exchange relevant information and to attempt to
resolve the dispute. If the matter has not been resolved within thirty (30) days from
the referral of the dispute to such management representatives, or if no meeting has
taken place within fifteen (15) days after such referral, the dispute shall be referred to
senior managers under the aforesaid procedure. If the matter has not been resolved
by such senior managers, both parties must agree to initiate binding arbitration as
provided hereinafter. If a negotiator intends to be accompanied at a meeting by an
attorney, the other negotiator shall be given at least three (3) working days' notice of
such intention and may also be accompanied by an attorney. All negotiations
pursuant to this clause are confidential and shall be treated as compromise and
settlement negotiations for purposes of the Federal Rules of Evidence and applicable
state Rules of Evidence.

12.2

Arbitration. Except as provided in this paragraph, any controversy or claim arising out
of or relating to this Agreement, or the breach thereof, shall be settled by binding
arbitration, one arbitrator, administered by the American Arbitration Association under
its Construction Industry Arbitration Rules or JAMS Dispute Resolution, at the Village
Hall 2200 Harnish Dr. Algonquin, Illinois, and judgment on the award rendered by the
arbitrator may be entered in any court having jurisdiction thereof.
Owner may elect, at its exclusive option, to file a lawsuit by rather than arbitration with
regard to amounts due Owner of $10,000 or less and $200,000 or more and to
enforce equitable remedies such as injunctive relief and mechanic lien rights. In the
event of such election, each party hereby irrevocably waives, to the fullest extent
permitted by applicable law, any right it may have to a trial by jury in respect to any
litigation directly or indirectly arising out of under or in connection with this Contract.
In the event of arbitration or litigation of this Contract between Owner and
Construction Manager, the non-prevailing party shall pay all attorneys' fees and
expenses incurred by prevailing party, as determined by the Arbiter or judge in
connection with the respective arbitration or litigation.
Until final resolution of any dispute hereunder, Construction Manager shall diligently
proceed with the performance of this Contract as directed by Owner.

12.3
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Continued Performance of the Work. In the event of any dispute, the Construction
Manager shall continue to perform the Work and maintain its progress pending final
determination of the dispute, provided the Owner places a sum equal to 150% of the
amount in dispute in an escrow account, reasonably satisfactory to both parties,
which specifies that the escrow agent shall distribute the escrow sum between the
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parties in accordance with any agreement or court judgment entered resolving the
dispute.
12.4

Required in Subcontracts.
The Construction Manager shall include the provisions
of this Article 12 in all Subcontracts into which it enters.

ARTICLE 13 – LIQUIDATED DAMAGES
13.1

Late Completion. In the event that the Work is not Substantially Complete by the date
set forth in this Contract, then promptly after receiving Final Payment, the
Construction Manager shall pay to the Owner as liquidated damages a sum equal
Two Hundred Dollars ($200) for each day that the Work is late in reaching Substantial
Completion.

ARTICLE 14 - MISCELLANEOUS
14.1

Project Sign. The Owner agrees that the Construction Manager and Engineer will be
properly identified and will be given appropriate credit on all signs, press releases and
other forms of publicity for the Project. Owner will permit the Construction Manager
and Engineer to photograph and make other reasonable use of the Project for
promotional purposes.

14.2

Notices. Notices to the parties shall be given at the addresses shown on the cover
page of this Contract by mail, fax or any other reasonable means.

14.3

Integration. This Contract is solely for the benefit of the parties, and no one is
intended to be a third party beneficiary hereto. This Contract represents the entire
and integrated agreement between the parties, and supersedes all prior negotiations,
representations or agreements, either written or oral.

14.4

Governing Law. This Contract shall be governed by the laws of the State of Illinois.

14.5

Severability. The partial or complete invalidity of any one or more provisions of this
Contract shall not affect the validity or continuing force and effect of any other
provision.

14.6

Assignment. Neither party to this Contract shall assign the Contract as a whole
without written consent of the other, except that the Owner may collaterally assign
this Contract to a lender if required to secure financing for this Project.

14.7

Existing Contract Documents. A list of the Plans, Specifications and Addenda in
existence at the time of execution of this Contract is attached as an exhibit to this
Contract.

14.8

Illinois Freedom of Information Act. The Construction Manager acknowledges that,
pursuant to the provisions of the Illinois Freedom of Information Act, (5 ILCS 140/1 et
seq.), documents or records prepared or used in relation to Work performed under
this Agreement are considered a public record of the Owner; and therefore, the
Construction Manager shall review its records and promptly produce to the Owner
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any records in the Construction Manager’s possession which the Owner requires in
order to properly respond to a request made pursuant to the Illinois Freedom of
Information Act (5 ILCS 140/1 et seq.), and the Construction Manger shall produce to
the Owner such records within three (3) business days of a request for such records
from the owner at no additional cost to the Owner.
Owner:

By:

Contractor:
Village of Algonquin

Burke, LLC

2200 Harnish Dr

9575 W. Higgins Road, Suite 600

Algonquin, IL 60102

Rosemont, IL 60018

Date:

Date: 1/13/2020

By:
Principal

Attest:

Date:

By:

Date: 1/13/2020 .
Principal
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MCCD Prairie Path
Improvements
Algonquin, Illinois
Exhibit A - Summary Schedule of Values

Item

Contract Value

MCCD Trail Improvements

$

2,074,413

Construction

$

1,757,977

Design Services

$

17,580

Construction Management

$

123,058

General Conditions (Insurance OH and Profit)

$

175,798

Electrical / Lighting Improvements

$

66,097

Electrical Construction

$

52,879

Design Services

$

3,700

Construction Management

$

4,230

General Conditions (Insurance OH and Profit)

$

5,288

Project Coordination and Communication Plan
Metrostrategies

$
$

20,000
20,000

Alternate 1 - Removal of Existing Structure

$

42,000

Owner's Allowance

$

50,000

Contract Price $

2,210,510

W:\Proposals\2019\Algonquin MCCD Trail Head Improvements\Algonquin MCCD Prairie Path Improvements Summary Schedule of Values.xlsSummary

1/16/2020

VILLAGE OF ALGONQUIN
PUBLIC WORKS DEPARTMENT
–MEMORANDUM–

DATE:
TO:
FROM:
SUBJECT:

January 16, 2020
COTW
Robert Mitchard, Public Works Director
Downtown Streetscape Stage 3 Wet Utilities Bid Award

Attached is a letter from Scott Trotter, from Trotter Associates Inc. (TAI) recommending the award of
contract to Trine Construction for the Stage 3 Wet Utility Project. As you may recall this is another phase of
the overall underground infrastructure improvements being completed in and adjacent to the downtown
area. The work includes these major items:







Installation of a Sanitary Sewer Lift/Pump Station in Zimmerman Park (La Fox River Drive and Center
St.).
Extension of a large diameter Interceptor Sanitary Sewer from the Lift Station north along
La Fox River Dr. to Washington St. west on Washington St to Harrison St. then north on Harrison St.
to connect with the Stage 2 project at Front St. (see map below)

New sanitary sewer services for all businesses and residences along the project.
Removal and replacement of lead water services along the project route.
Installing new water main at Main St. and Rt. 62 (crossing), Harrison St. at Rt. 62 (crossing), along
La Fox River Dr. from Center to Washington, and on Washington from Main St. to Harrison.

This project will significantly improve the function of the sanitary sewers and provide relief from back-ups
that have occurred in the past. It will also reduce infiltration and inflow into the sanitary sewer system and
the WWTP.
As stated in TAI’s letter, we met with Trine Construction, the low bidder on the project and are comfortable
with their staffing and approach to the project.
Therefore, we recommend the Village Board Award the contract for the Downtown Streetscape Stage 3 Wet
Utilities Project to Trine Construction in the amount of $6,767,780.90. Partial funding has been budgeted in

the FY 2019-20 budget, with the remainder in the FY 2020-21 budget. The funding for the sewer portion of
this project is being provided by an IEPA loan, which will reimburse costs once they are expended. This
will then be paid back through debt service payments.
Please contact me if you have any questions.

John Heinz
Project Engineer

January 15, 2020
President and Board of Trustees
Village of Algonquin
2200 Harnish Drive
Algonquin, IL 60102
Subject:

Village of Algonquin Downtown Streetscape Stage 3 Wet Utilities
Recommendation to Award

Dear President and Trustees,
The Village of Algonquin advertised the above referenced project in accordance with local, state, and
federal guidelines on November 12, 2019. The Village received bids until 10:00 a.m. on Wednesday,
December 18, 2019. Seven bids were received for the project and these bids were opened and read aloud at
William J. Ganek Municipal Center. The following is a tabulation of the bids received:
Company
Trine Construction, Corp.
Martam Construction, Inc.
Copenhaver Construction, Inc.
Joel Kennedy
DiMeo Brothers, Inc.
Benchmark Construction Co., Inc.
Bolder Contractors, Inc.

Base Bid Amount
$6,767,780.90
$7,236,986.47
$8,194,437.70
$8,389,109.94
$8,739,503.90
$8,948,190.79
$9,860,004.74

Trine Construction, Corp. of West Chicago, Illinois was the apparent low bidder with a bid amount of
$6,767,780.90 (Part A: Sanitary Sewer Improvements = $6,011,382.10 & Part B: Water Main Improvement
= $756,398.80). We have reviewed the bidding documents, required certifications and disadvantaged
business enterprise (DBE) requirements of the Illinois EPA Loan Program and confirmed that Trine
Construction, Corp. has provided a complete bid package and has met all bidding requirements.
As a review of Trine Construction, Corp, we reached out to several of their references from previously
completed projects. Responses were received from the following: Reggie Miller (H.W. Lochner &
Associates); Bill McKenna (Village of Oak Park); Steve Crede (Burns & McDonell Engineering); and
Sarang Lagvankar (Wheaton Engineering). In general, the reviews were good relative to Trine’s
workmanship, management, and overall capability to complete our type project. TAI and the Village’s
Works Department also held a meeting with Trine Construction Corp. on various intricate parts of the
Downtown Streetscape Stage 3 Wet Utilities project. Based on the conversation held during this meeting,
it is our option that Trine Construction, Corp. fully understands the scope of the project and developed a
practical approach and schedule to complete the proposed improvements.
The Village has authorized borrowing funds from the Illinois EPA Loan Program for the sanitary sewer
improvements component under Ordinance No. 2018-O-24. The Illinois EPA will limit the amount
financed, based on the original cost estimate, to $5,164,060.00. The balance of the sanitary sewer
improvements component will be paid with local funds, as will the water main improvements.
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Village of Algonquin
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January 15, 2020

It is therefore our recommendation that the Village of Algonquin award the Downtown Streetscape Stage
3 Wet Utilities construction contract to Trine Construction, Corp. for the bid amount of $6,767,780.90. The
Notice of Intent to Award form is enclosed to notify the Contractor that the bid is accepted and contingent
upon approval of the Illinois EPA and execution of the loan agreement for the project. A final Notice of
Award will be issued upon IEPA approval and the Contractor will execute the Agreement and required to
furnish a performance bond, payment bond, and certificates of insurance at that time. If you should have
any questions or wish to discuss this further, please contact me at your earliest convenience.
Sincerely,

Scott Trotter, P.E., BCEE
President

40W201 Wasco Rd., Suite D
St. Charles, IL 60175
Phone 630.587.0470 ● Fax 630.587.0475

www.trotterandassociates.com

38 W. Grand Avenue, Suite 300
Fox Lake, IL 60020
Phone 224.225.1300 ● Fax 630.587.0470

VILLAGE OF ALGONQUIN
Notice of Intent to Award

Date:

January 15, 2020

To:

Trine Construction Corp.
27W364 North Avenue
West Chicago, IL 60185
(630) 668-4626

Project: Village of Algonquin Downtown Streetscape Stage 3 Wet Utilities
The OWNER has considered the BID submitted by you for the above described WORK in response to its
Advertisement for Bids and Information for Bidders.
You are hereby notified that your BID will be accepted, contingent upon Illinois Environmental Protection
Agency (IEPA) approval, for items in the amount of Six Million Seven Hundred Sixty-Seven Thousand
Seven Hundred Eighty Dollars and Ninety Cents ($6,767,780.90).
You will be required by the Information for Bidders to execute the Agreement and furnish the required
CONTRACTOR’S PERFORMANCE BOND, PAYMENT BOND and CERTIFICATES OF
INSURANCE within ten (10) calendar days of the final Notice of Award to be sent upon IEPA approval,
to you.

Dated this 21st day of January, 2020

John Schmitt, Village President

